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A. AGENCY AGREEMENTS 
 
The regulation for Agency agreements is governed (within the EU) or mostly inspired 
(in third countries) in the EC Directive on Commercial Agents. Article 17 of the EU 
Directive, foresees different indemnities or compensation in case of termination of the 
Agency agreements: 
 

2. The commercial agent shall be entitled to an indemnity if and to the extent that: 
- he has brought the principal new customers or has significantly increased the volume of 
business with existing customers and the principal continues to derive substantial benefits from 
the business with such customers, and 
- the payment of this indemnity is equitable having regard to all the circumstances and, in 
particular, the commission lost by the commercial agent on the business transacted with such 
customers. Member States may provide for such circumstances also to include the application or 
otherwise of a restraint of trade clause, within the meaning of Article 20; 
 
The amount of the indemnity may not exceed a figure equivalent to an indemnity for one year 
calculated from the commercial agent's average annual remuneration over the preceding five 
years and if the contract goes back less than five years the indemnity shall be calculated on the 
average for the period in question; 
 
3. The commercial agent shall be entitled to compensation for the damage he suffers as a 
result of the termination of his relations with the principal. 
Such damage shall be deemed to occur particularly when the termination takes place in 
circumstances: 
- depriving the commercial agent of the commission which proper performance of the agency 
contract would have procured him whilst providing the principal with substantial benefits linked to 
the commercial agent's activities, 
- and/or which have not enabled the commercial agent to amortize the costs and expenses that 
he had incurred for the performance of the agency contract on the principal's advice. 

 
 

In general terms (this is the case in EU countries), this goodwill/damages indemnities 
cannot be derogated : 

Article 19. The parties may not derogate from Articles 17 and 18 to the detriment of the 
commercial agent before the agency contract expires. 

 

Goodwill indemnity (clientele) has been adopted in most of the EU countries as well 
as by other states in Europe and the world. This means that the Agent will receive an 
indemnity if he increased the clientele or the volume of business and this payment is 
equitable having regard of the circumstances of the agreement. 
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EU: Austria (with some methods to calculate); Finland; Germany; Greece; Hungary; Italy; 
Luxembourg; Netherlands; Poland; Romania; Serbia (according to general commercial rules); 
Slovenia; Sweden; (13) 

Non EU: Albania, Macedonia; Norway; Switzerland; Turkey and also Argentina; Lebanon; (7) 
AND [but differently calculated]: Brazil (minimum of 1/12 of the commissions paid); Colombia (no 
limit: 1/12 part of the average of the earnings received during the last three (3) years multiplied by 
every year the contract lasted or the whole time of the agreement). (2) 

Some of these countries include the possibility of the specific damages compensation,  

 

Damages compensation has been adopted in France (compensation of damages, 
usually as twice of the average annual gross commission in the last 3 years or the 
commission in the last 2 years); Lithuania; Egypt (damages caused if without an 
Agent’s fault); Kuwait; Libya (damages suffered); Ukraine; United Arab Emirates. 

 

Both systems have been adopted by a third group: Spain (Clientele indemnity and 
damages for non-amortized investments but also other damages); Estonia (de facto 
both provisions included in the Directive are applicable) and Belgium (damages, 
recognised by the literature and case law as additional indemnity); Bulgaria (also 
damages for indefinite contracts); Croatia (damages if beyond the compensation); 
Portugal (accepting any other indemnity for damages caused)  

And one (UK) giving the parties the possibility to opt; if not: damages compensation 
will apply) 

On the other side, some countries (outside the EU) have no indemnity/compensation 
in case of termination of the Agency Agreement: Bosnia-Herzegovina (freedom of 
parties); Canada; China; Georgia; Hong-Kong; India (foreseen in law but not 
compulsory although limited if agreed); Japan; Pakistan (except if foreseen in the 
contract); Puerto Rico (although considered for damages indemnities); Russia; Saudi 
Arabia; USA (not well-known concept); Uruguay.  

 

B. DISTRIBUTION AGREEMENTS 
In general terms there is no specific distribution regulation [the main exception is 
Belgium]. For that reason, it has been defended the possibility to apply by analogy the 
goodwill compensation (clientele) foreseen to agents also to distributorship 
agreements. This will be considered in case of termination of distribution agreement 
usually for an indefinite period or even in case with fixed period. 

In fact, what seems to be more frequent in the countries examined with agency 
goodwill compensation is that most of them do not admit the analogy. 

 

Yes analogy: 

But can be excluded in the agreement: Spain (not an automatic analogy but the 
inspiring idea); Austria (in case of international agreements); Brazil; Portugal 
(mandatory if there in the absence of a specific contract agreed by the parties). 
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And cannot be excluded (mandatory): Germany (or can be excluded if acting outside 
the EU); Greece (although it seems possible in case of international agreements by 
choosing different applicable law); Switzerland (in a Supreme Court Decision of 2008 
for exclusive distributors under some circumstances); Turkey (it seems). 

No analogy (and therefore no goodwill compensation): Excluded in Estonia; 
Hungary; Italy; Luxembourg; Netherlands; Poland; Romania; Serbia; Slovenia; 
Sweden; UK [11] ALSO in Albania; Argentina; Lebanon; Norway; Colombia. [5] 

Excluded but with some evolution towards the analogy: 

Bulgaria (although some decisions seem to admit this possibility); Croatia (no case law 
but some authors nevertheless are of the opinion to accept it); Finland (in some cases 
accepted but not commonly acceptable); Macedonia (but probable in the future) 

No Goodwill compensation in countries with damages for agents: France (but 
damages in case of rupture brutale); Lithuania; Egypt; Ukraine. 

Specific rules: Belgium (Specific Law): the supplementary indemnity when the 
agreement falls within some requirements, was agreed for an indefinite period and 
terminated by the supplier for reasons other than serious breach or by the distributor 
because of serious breach. 

 

C. LA “RUPTURE BRUTALE” 
In case of an established distribution agreement the distributor shall have the right for a 
compensation of damages if the termination is done with no previous and reasonable 
written notice. 

The express regulation has been foreseen in French Commercial Code and implies: 

 Unilateral termination (even partial) 

 Established commercial relationship (i.e. continuous, stable, significant, written 
or non-written relationship, even in case of successive agreements) 

 Without a reasonable written notice in accordance with the duration of the 
agreement (even further to what was agreed in the contract if the agreed 
previous notice was too short: the clauses do not bind the judge): 0-5 years (3-6 
months); 5-10 years (1-12 months); 10- years (up to 24 months; recently 
shortened: 14 months for a 20years agreement) 

 Even in contracts submitted to a foreign law if the agreement was enforced in 
France and the distributor was resident in that country. 

 But admitting the possibility of negotiations within the notice sent affecting the 
indemnity 

 Indemnity covers: missing notice period; loss of gross margins + lay-off costs + 
non amortized investments. 
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This possibility to ask for damages compensation in case of brutal termination is also 
admitted in other different jurisdictions although there is not so express provision. 

Since there are usually not specific distribution laws, different countries tend to apply 
the general rules for obligations, mainly, freedom of parties to agree and good faith to 
avoid abuse of right in case of termination of the agreement.  

This means that although the parties could be free, some jurisdictions require a 
reasonable previous notice to be sent to the counterparty. 

What “reasonable previous notice” is will vary in different jurisdictions.  

In those cases in which there is an analogy to the agency agreement courts tend to 
apply the same previous notice period (1 month per year with a maximum of 6 months). 
In case this period is not respected, an indemnity is also recognised but since this is 
based on the analogy, no all the jurisdictions accept this period as mandatory and 
permit the parties to reduce it and in some cases, some jurisdictions even accept the 
parties excluding this previous notice in the agreement (some jurisdictions respect 
completely the notice agreed even if too short: Chile, we have also seen that in Spain). 

In other countries, there are different elements to consider in order to decide on what 
is or not reasonable. For instance some countries analyse the future of the distributor 
after the termination: In Belgium (previously) “reasonable” was the necessary term to 
find a similar distribution agreement or more recently an equivalent source of income 
(also similar in Canada), but also the necessary period to fulfil his duties towards third 
parties, reorienting his activities or an equitable period considering the interests of both 
parties; 

In other countries it will be considered only the elements of the agreement: its nature 
and exclusivity, the nature of products (also in Finland), the duration (also Chile, 
Estonia), comparison with the future profits, the efforts made as distributor (all in 
Canada); investments made (Chile), existence of stocks, kind of business (Chile); but 
also freedom of courts to decide (Colombia); customary notice period (Croatia). 

In some countries, also, even in case of a previous notice period foreseen in the 
agreement can be modified by judges if too short (Finland, India) or, in some other 
cases, respected even if too short (Albania); 

Finally, some jurisdictions have a more or less fixed period: Brazil (90 days recently 
considered not enough for a 45years agreement or one year for a 15 years 
relationship); generally 3 months in Czech Republic or one month in case of exclusive 
supply [both non mandatory]; 3 months for short term agreements (up to 5-6 years) and 
6 months for longer periods in Denmark;  

 

There are other countries in which no regulation is foreseen. Countries with no 
specific regulation (freedom of parties) like Algeria, Croatia, Bulgaria (except if there 
is a period to solve breaching of the agreements). 
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The recognition of a certain indemnity for damages for unjustified earlier termination 
is generally accepted if no previous notice has been sent (when required) in case of 
long term distribution agreement or in case this notice was too short (according to what 
is considered reasonable in each case).  

The amount of such indemnity will vary depending on what was considered as 
reasonable previous notice (if the law foresees any) and how courts interpret this 
obligation.  

The amount will take usually into account 

- the average profit made by the distributors during the previous years (usually 2-
5 depending on the jurisdictions)  

- in connection with the non-respected reasonable previous notice (Belgium, 
Canada Quebec);  

- the profits obtained by the distributor during the termination period (Belgium, 
Czech Republic);  

- losses suffered from the lack of notice (Common Law in Canada, Egypt, 
Greece) or  

- direct damages (Greece),  
- repurchase of stock products (Greece). 

 

Some countries permit the possibility of to agree the payment of a reasonable 
indemnity in lieu of the previous notice period (Finland) which will consider the benefits 
lost. Indemnities could be net profits added by some proportion of fixed costs. 

 

 

 

 


